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STATEMENT OF THE CASE
Nature of the Case
In 2016, Joshua Hernandez pleaded guilty to felony domestic battery. Including the time
he served prior to his conviction, Mr. Hernandez was in custody during five distinct periods of
time over three and a half years, until January of 2020 when the district court executed his prison
sentence once and for all, and granted him 796 days of credit for time served.
Mr. Hernandez filed a motion seeking a total of 909 days of credit for time served, noting
that he had been arrested during his fourth period in custody on January 23, 2019, and had not
been released until September 13, 2019. The district court denied the motion, believing that
Mr. Hernandez was only entitled to credit for time served during his fourth period in custody
once the bench warrant was served on May 17, 2019. Mr. Hernandez asserts that the district
court erred in denying his motion because, for the 114 days 1 prior to the bench warrant being
served, he had been held in custody on an agent's warrant issued by his probation officer.

Statement of the Facts and Course of Proceedings
On June 30, 2016, Mr. Hernandez was arrested and charged with domestic battery and
attempted strangulation. (R., pp.27-33.) Mr. Hernandez ultimately pleaded guilty to domestic
battery and the district court sentenced him to a unified term of ten years, with four years fixed,
with the court retaining jurisdiction. (R., pp.102-04.) Mr. Hernandez successfully completed his
rider and was placed on probation on May 30, 2017, having spent the previous 335 days in
custody. (R., pp.119-22.)
1

Due to a miscalculation of the time he served during his third period in custody, Mr. Hernandez
asked for a total of 909 days credit for time served, or 113 days in addition to the 796 days the
district court credited him for serving. In light of State v. Gonzalez, 165 Idaho 95 (2019),
Mr. Hernandez asserts error only in the district court's failure to grant him the additional 113
days he requested.

1

In November of 2017, Mr. Hernandez was arrested in Ada County and charged with new
crimes, and the State filed a petition for probation violation alleging that Mr. Hernandez violated
the terms of his probation. (R., pp.125-32.) The bench warrant was served on Mr. Hernandez on
January 5, 2018.

(R., pp.133-36.)

Mr. Hernandez admitted to violating the terms of his

probation, and was released from custody on March 21, 2018, having spent 76 days in custody
since the service of the bench warrant. 2 (R., pp.141-43.) The district court eventually continued
Mr. Hernandez on probation. (R., pp.144-46.)
On May 30, 2018, Mr. Hernandez was again arrested on an agent's warrant for alleged
probation violations. (R., pp.149-57.) He admitted to violating a term of his probation, and the
district court retained jurisdiction for a second time.

(R., pp.159-62.)

Mr. Hernandez

successfully completed his rider and on December 3, 2018, the district court again placed
Mr. Hernandez on probation, after he had served 188 days in custody. (R., pp.165-69.)
On January 19, 2019, Mr. Hernandez was arrested on new charges in Ada County.
(R., p.174.) His probation officer filed a report of probation violation on January 23, 2019,
asserting Mr. Hernandez committed multiple probation violations.

(R., pp.170-79.)

The

probation officer's report asked the district court to issue a bench warrant "to replace the Agent's
Warrant issued on 01/22/2019 .... " (R., p.178.) The Ada County district court informed the
Canyon County court that Mr. Hernandez had been arrested on the probation violation on
January 23, 2019, and was brought into the Ada County district court that same day.

2

According to his probation officer, Mr. Hernandez was arrested on an agent's warrant on
November 3, 2017. (R., p.128.) By operation of LC. §§ 19-2603 and 20-227, Mr. Hernandez
was entitled to the additional 64 days he was held on the agent's warrant, prior to the bench
warrant being served on January 5, 2018. However, Mr. Hernandez did not seek credit for these
days in his motion for credit for time served. In light of this Court's holding in State v.
Gonzalez, 165 Idaho 95 (2019), Mr. Hernandez does not assert error in the district court's failure
to grant credit for these 64 days, but reserves his right to file a renewed motion for credit for time
served in the district court.
2

(Augmentation)3 The Canyon County district court issued a bench warrant for Mr. Hernandez's
arrest on January 31, 2019, but the warrant was not served until May 17, 2019. (R., pp.236-38.)
After an evidentiary hearing, the district court found that Mr. Hernandez had violated some of
the terms of his probation, but continued him on probation, releasing Mr. Hernandez from
custody on September 13, 2019. (R., pp.249-63.) Mr. Hernandez was in custody for 234 days
from the issuance of the agent's warrant until his release, but only 120 days from the service of
the bench warrant until his release.
On October 30, 2019, the State again filed a report of probation violation, alleging that
Mr. Hernandez violated the terms of his probation. (R., pp.264-72.) Mr. Hernandez was arrested
on a bench warrant on November 12, 2019; he ultimately admitted to violating the terms of his
probation; and on January 27, 2020, the district court revoked Mr. Hernandez's probation and
executed a reduced sentence of ten years, with three years fixed.

(R., pp.282-87.)

Mr. Hernandez had spent 77 days in pre-judgment incarceration stemming from his last
probation violation, and the district court calculated that Mr. Hernandez earned a total of 796
days of credit for time served. (R., pp.284-85.)
Mr. Hernandez filed both a motion credit for time served, and later an amended motion
for credit for time served, pursuant to I.C.R. 35(c). (R., pp.288-89, 292-94.) Mr. Hernandez
calculated that he accrued a total of909 days in custody on this charge as follows:
-

Arrested on 6-30-16
■
Rider then released on 5-30-17
■
Total of335 days

-

Arrested on 1-5-18
■
Released 3-21-18

3

Mr. Hernandez has filed a motion to augment the record with the NOTICE OF ARREST ON
OUT OF COUNTY PROBATION VIOLATION I.R.C. 5.3(C)(7), submitted by the Ada County
district court to the Canyon County district court. The motion to augment is pending.
3

■

-

-

Total of 76 days

Arrested 5-31-184
■
2nd rider; released 12-3-18
■
Total of 187 days
Arrested 1-23-19 (Ada Co.: was served there)
Released to probation 9-13-19
■
Total of234 days
■

-

Arrested 11-12-19
■
Dispo'd 1-27-2020
■
Total of77 days

Total add up of909 days
(R., p.294.) The State took no position regarding Mr. Hernandez's request. (R., pp.290-91.)
The district court denied Mr. Hernandez's motion. (R., pp.295-99.) The court provided
its calculation of the days Mr. Hernandez was entitled to credit for time served, and noted that
"[t ]he only distinction between the Court's calculation and the Defendant's calculation is found
in the fourth bullet point of each calculation. The Defendant argues that he is entitled to credit for
pre-judgment incarceration from 23 January 2019 until 13 September 2019." (R., p.297.) For
this period of time, the district court calculated that Mr. Hernandez was entitled to credit from
"17 May 2019 (date arrest warrant was served) to 13 September 2019 (date of order for release
to probation) = 120 days." (R., p.297.) Relying up State v. Brand, 162 Idaho 189 (2017), the
court found that Mr. Hernandez was arrested on January 23, 2019, "for reasons unrelated to this
case," and that the calculation of credit for time served did not begin to run until the bench
warrant was served on May 17, 2019. (R., pp.297-98.) The court concluded, "the Defendant is

4

Mr. Hernandez was arrested on an agent's warrant on May 30, 2018, not May 31, 2018.
(R., p.149.) The district court correctly noted that Mr. Hernandez was arrested on May 30, 2018,
and granted him credit for this day. (R., pp.296-98.) This error in Mr. Hernandez's calculation
is why he asked for 909 days, instead of 910 days of credit for time served.
4

only entitled to credit against time served in this case from 17 May 2019 through his 13
September 2019 disposition." (R., p.298.)
Mr. Hernandez filed a Notice of Appeal timely from the district court's order denying his
motion for credit for time served. (R., pp.300-03.)

5

ISSUE

Did the district court err by denying Mr. Hernandez's request for 909 days of credit for time
served?

6

ARGUMENT
The District Court Erred By Denying Mr. Hernandez's Request For 909 Days Of Credit For
Time Served
When a probation officer believes a probationer has violated the terms of probation,
Idaho law authorizes the probation officer to issue an agent's warrant requiring the probationer's
detention in a county jail or other place of detention, pending resolution of the alleged violation.
I.C. § 20-227. If the probationer is arrested outside of the county where he was placed on
probation, a district court must "cause the clerk to provide written notice to the clerk of the
county where the probationer was placed on probation of the dates of the probationer's arrest and
appearance before the court .... " I.C.R. 5.3( c)(7)(3). When a probationer has been found in
violation of the terms of probation, the district court must grant the probationer credit "for any
time served following an arrest of the defendant pursuant to section 20-227, Idaho Code .... "
I.C. 19-2603; see also State v. Covert, 143 Idaho 169 (Ct. App. 2006).
On January 23, 2019, Mr. Hernandez's probation officer filed a report with the district
court indicating that Mr. Hernandez had been arrested on January 19th in Ada County on new
charges. (R., pp.173-79.) The probation officer noted that he had issued an agent's warrant on
January 22 nd and asked the district court to issue a bench warrant to replace the agent's warrant.
(R., p.178.) The Ada County district court filed a notice with the Canyon County court, pursuant
to I.C.R. 5.3(c)(7)(3), informing the Canyon County court that Mr. Hernandez ''was arrested in
ADA County, on the 23 January 2019 and seen in court on January 23, 2019." (Augmentation.)
The district court denied Mr. Hernandez's request for credit for time served from
January 23, 2019, the date Mr. Hernandez was arrested and arraigned on his probation violation
in Ada County, until his release on September 13, 2019, because the bench warrant was not
served on Mr. Hernandez until May 17, 2019. The district court erred. The record reveals that

7

Mr. Hernandez was held in the Ada County Jail on the agent's warrant issued by his probation
officer between January 23 rd and May 17th , when the agent's warrant was replaced by the bench
warrant served on Mr. Hernandez that day. Thus, pursuant to Idaho Code §§ 19-2603 and 20227, Mr. Hernandez was entitled to an additional 114 days of credit for time served, or a total of
234 days from the date the agent's warrant was served, until the date he was released back onto
probation. Thus, the district court erred in denying Mr. Hernandez's motion for a total of 909
days of credit for time served. 5
CONCLUSION
Mr. Hernandez respectfully requests that this Court vacate the district court's order
denying his amended motion for credit for time served, and remand his case to the district court
with instructions that the court grant Mr. Hernandez's request for 909 days of credit for time
served.
DATED this 23 rd day of October, 2020.

/s/ Jason C. Pinder
JASON C. PINTLER
Deputy State Appellate Public Defender

5

See note 1.
8
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MARYF. GIGRAY
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